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ABSTRACT 

In Dece mbe r 2019, c olle cting age nc ie s claiming to re prese nt authors /c opy right ow ners obtaine d inte rim injunc tions  

against hotels/pubs from playing any of the copyrighted works they claim to manage, during Christmas/New 

Year parties. These reports relate to various orders of the Madras High Court and the Bombay High Court This 

arti cle  e nde av ours t o c ri tic ally ex amine  the se  orders i n t he c ontex t of  t he C opyr ight Act,  1957 and to analyse the  

large r i ssue c once rning the int erpre tation of t he te rm “c om munic ation to t he public ”, w hic h is one of t he ex clusiv e  

ri ght s grante d to c opy rig ht holde rs. Thi s cr iti c al ex amination includes an analy si s of the above -me nt ione d orde rs t o 

decipher their reasoning (or lack thereof) and a comparison with the law in the European Union, which has a 

(relatively) more robust jurisprudence on this topic. Apart from attempting to apply such jurisprudence to the 

factual  c ontext ari sing f rom the  above orde rs, t he arti cle  al so ex amines  w hether  suc h c olle cting age ncies  posse ss t he  

standing, i.e. the legal right, to initiate such copyright infringement actions. 
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I. THE RECENT COURT ORDERS 

It was widely published in the media in December 2019 that certain collecting 

soc ie tie s/Copy righ t soc ie ties su ccessfu lly  ob ta in ed in terim in junc tio ns aga in st h o te ls and  o thers,  

preventing them from using Copyright-protected music for their New Year and/or Christmas 

parties.1 

The  Mad ras High  Cou rt' s  o rder in  th is  respec t was p assed  in  the  case  of  Ph onograph ic Perfo rmance 

Ltd. v. the  Acco rd  Metropo litan  and  Ors.2  Th e  Pla in tiff was an  asso cia tion  co mp risin g various  music 

labels and its case for copyright infringement under the Copyright Act, 1957 (“Copyright Act”) 

was directed against 50 different hotels/bars/inns. Vide the order dated 19.12.2019, the Madras 

High Court directed the Defendants to seek a license to play the songs/sound recordings and 

injuncted them from playing the same without such license.3 This order, unfortunately, does not 

record any reasons for the grant of this direction/injunction. There is, instead, a reference to an 

earlier o rder d a ted 22.1 2.201 9 in  the same case, 4 in  wh ich the  Co urt was apparen tly  “ inc lin ed”  to  

grant an injunction, which was also confirmed on appeal (albeit with the modification). 

There seems to be a typographical error in that order as no order dated 22.12.2019 could have 

been passed before 19.12.2019 and it is perhaps a reference to an order of the same date but in 

the year 2017. This seems logical since there was an appeal order by the Division Bench of the 

Mad ras High Cou rt on 28 .12 .2017 . 5 Unfortun a te ly , n o o rder da ted 22 .12 .2017  is av a ilab le  on  the  

Madras High Court website for this case and therefore, the reasoning contained therein, if any, 

could not be analysed. 

On the very same date, another order was passed by the Madras High Court in the case of the 

Ind ian Perfo rming Righ t Soc iety Ltd v. K M ura li and Ors.6 Th is case  was f iled  by a non -p rof it bod y 

comprising of lyricists and composers, who had assigned their works in its favour. The first 

defendant was alleged to be someone who organised live events using playback singers,7 and the 

 

1 Swa ti Deshpa nde, Party’s over for pubs flouting rules on copyrighted songs, TIMES OF INDIA (Dec. 26, 2019), 
https://timesofindia .india tim es.com/city/mumbai/pa rtys-over-fo r-pu bs-flout in g-ru les-on -c opyrighted - 
songs/a rticlesho w/72974444.cms?fb c lid=I wAR2 OpIjBJg2tmM Lsh o2Sm Kb PP_ X wKq lupJRqtZcyoa FQpfj4ciEM0 
Y6vA04&from=mdr; Swa ti Deshpa nde, At Christmas dos, don’t let music play sans licence: Bombay high court, TIMES OF 

INDIA (Dec. 22, 2019), http://toi.in/vzTN3b52/a 28gj. 

2 Phonographic Performance Ltd. v. the Accord Metropolitan and Ors. (Original Appeal No. 1116 & 1117 of 2019 
in Commercial Suit No. 975/2017), Order dated 19.12.2019, Madras HC [hereinafter “Phonographic Performance, 
Mad HC”]. 

3 Id. ¶¶ 4-5. 

4 Id. ¶ 2. 
5 Id. ¶ 3. 

6 Indian Performing Right Society Ltd v. K Murali and Ors., (Original Appeal No. 1146 & 1147 of 2019 in 
Commercia l Suit No. 723/2019), Order da ted 19.12.2019, Ma dra s HC. 

7 Id . a t 1. 

http://toi.in/vzTN3b52/a28gj
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other Defendants appeared to be travel companies. On 19.12.2019, an injunction was granted 

against the Defendants from using the music/sound recordings for a proposed New Year event.8 

The order is primarily based on the Defendants’ earlier conduct in promising to pay royalty for 

another event in the past, but only making a part payment with the remaining payment not being 

honoured.9 The order contains almost no reasoning as to how a prima facie case was made out 

under the Copyright Act. 

The Bombay High Court order on this issue is in six connected matters, one of them being 

Phonographic Performance Ltd v. Hote l Hilton & Ors .10 However, a perusa l of this o rder demonstra tes 

that no injunction was passed on that date. Instead, it appears that there was previously an ad- 

interim injunction order passed by the Division Bench of the Bombay High Court on 

22.12.2017,11 which was confirmed by the Division Bench of the Bombay High Court on 

21.01.2018.12 

The order of the Division Bench of the Bombay High Court dated 22.12.201713 was in an appeal 

from an order of the Single Judge refusing interim injunction in favour of Phonographic 

Performance Ltd. The Single Judge had denied an injunction because the court prima facie felt 

that Phonographic Performance Ltd. did not have the locus standi (since it was not a registered 

Copyright Society).14 The Division Bench of the Bombay High Court overturned the decision 

 

8 Id. a t 2. 

9 See id. 
10   Com mon  Orde r  da ted  27.11.2019  a s  mod ified /co rrec ted  by  Spea king  to  M inute s  Orde r  da ted  04.12.2019  in 
Phonographic Performance Ltd v. Hotel Hilton & Ors. (Commercial Suit No. 306 Of 2019), Phonographic 
Performance Ltd v. Orbis The Passion Hotels & Ors. (Commercial Suit No. 304 Of 2019), Phonographic 
Performance Ltd v. Hotel Madhuban & Ors. (Commercial Suit No. 292 Of 2019), Phonographic Performance Ltd 

v. Balaji Agora Mall & Ors. (Commercial Suit No. 145 Of 2019), Phonographic Performance Ltd v. Welcom Hotel 
Rama International (ITC) & Ors. (Commercial Suit No. 123 Of 2019) and Phonographic Performance Ltd v. The 
Vision Group (The Crown) & Ors. (Commercial Suit No. 914 Of 2018). 
11 Id. ¶¶ 3-4. 

12 Id. ¶ 5. 

13 Common Order dated 22.12.2017 in Phonographic Performance Ltd v. Avion Hospitality Pvt. Ltd. & Ors. 
(Comm erc ia l Appea l (L) No . 100 Of 2017), Phonogra ph ic  Pe rfo rma nce Ltd  v . De ligent  Hote l Co rpo ra t ion Pvt . Ltd . 
& Ors. (Commercial Appeal (L) No. 99 Of 2017), Phonographic Performance Ltd v. City Organisers Pvt. Ltd. & 
Ors. (Commercial Appeal (L) No. 101 Of 2017), Phonographic Performance Ltd v. Nyati Hotels & Resorts Pvt. 
Ltd. & Ors. (Commercial Appeal (L) No. 102 Of 2019), Phonographic Performance Ltd v. The Vision Group (The 
Crown) Bairo Alto Dos Pilotos & Ors. (Commercial Appeal (L) No. 103 Of 2019) and Phonographic Performance 
Ltd v. Hotel Babylon International & Group & Ors. (Commercial Appeal (L) No. 104 Of 2017). 

14  Id. ¶  5. (Th is  issue of the  sta nding of copyright  soc iet ies  a rise s dues to a  combined rea ding of Sect ions  54 a nd 33 - 
34 of the Copyright Act. Only the owner of a copyright protected work is entitled to seek civil remedies for 
inf rin gement  a nd Se ct ion  54  def ine s th e  te rm  “o wne r”  to  inc lud e  a n exc lu siv e  lic ensee . Sect ion  33  of  th e  Copy righ t  
Act  p roh ib its  a ny a ssoc ia t ion  of  pe rson s (e .g. copy right  soc iet ies) f rom  ca rry in g ou t  the  busine ss of  licen sin g excep t  
under or in accordance with the registration under Section 33(3). Section 34 allows such registered societies to 
“administer” the rights of authors etc. and no express right to sue is granted. Thus, the questions arise whether an 
association not registered under Section 33(3) can seek civil remedies and even then, a further question arises 
whethe r suc h rights  to  a dm in iste r  inc ludes  the   right  to  sue  in  o rde r  to  seek  license  fee/ injunct ion  (wh ich  is to  be 

distinguished from collecting license fee from voluntary licensees). A further discussion on this limited topic is 
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rend ered by th e Sin gle Jud ge  on  the  issue  of  locu s stand i,1 5  ho wever, wh ile gran tin g th e in jun c tion,  

it did not provide any reasoning justifying the injunction order. As a matter of usual course, the 

order da ted  22 .12 .2017  tick s the  ch eckbo xes of prima  fac ie case, the  ba lance  of conven ience  and  

irreparable injury, without elaboratin g on how each of these ingredients was fulfilled in the case.16 

In sum and substance, it is clear that these orders of 2019 directed against persons from playing 

lyrics/music/sound recordings protected by Copyright do not independently justify the 

requirements of an interim injunction; instead, they rely on earlier orders of 2017/2018, which 

also, unfortunately, do not discuss how and why a prima facie case was made out. 

The fundamental question, therefore, is whether there is any legal basis to injunct the playing of 

music/sound recordings at such specific events if no license is taken. A connected question is 

also whether the answer to the above issue would be different if the event organiser calls upon a 

live band/playback singer to recreate the music/sound recording. 

A. The statutory provision in India 

Presu mab ly , each of th ese  ho te ls/even t organ ise rs legitimate ly p ro cu red /pu rch ased a copy of the  

music/sound recordings in question and/or had access to a legitimate copy (e.g. such a 

subscription to a music streaming service) but was playing them through loudspeakers/music 

systems to make it audible to a large crowd. With this assumption in mind, whether the 

impugned conduct amounts to copyright infringement would depend on whether it amounts to 

“communication of the work” to the “public”. “Communicating” a Copyright protected work to 

the “public” is one of the exclusive rights granted to Copyright holders under the Copyright Act. 

This is true for a literary work such as lyrics,17 a musical work such as a music composition 

created by a music director,18 a sound recording such as the final song owned by the music 

label,19 or a cinematograph ic film such as the movie in which the song becomes a part thereof.20 

The  ph rase  "co mmun ica tion  to  th e  pub lic" is  def ined  in  Sec tion  2  (ff) of th e  Cop yright Ac t.2 1  Th is  

definition is extracted herein below: 

“ “c om munic ation to t he publi c ” me ans making any w ork or pe rformance av ailable f or being se e n or he ard or  

otherwise enjoyed by the public directly or by any means of display or diffusion other than by issuing physical copies 

 

beyond the purview of this a rticle.) 

15 Id. ¶ 7. 

16 Id. ¶ 8. 

17 Copyright Act, No. 14 of 1957, Ga zette of India , Extra  pt. II sec. 3 (Ja n. 21, 1958), § 14(1)(a )(iii ) (India ). 
18 Id. 

19 Id. § 14(1)(e)(iii).. 

20 Id. § 14(1)(d)(iii). 

21 Id . § 2(ff). 
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of it, w hethe r simultane ously or at place s and t imes c hose n individual ly, re gardless of w hethe r any me mber of t he  

public actually sees, hears or otherwise enjoys the work or performance so made available.” 

This definition makes it clear that the mode or mechanism used for the communication is 

irrelevant (distribution of copies is anyway excluded from the definition); it is also irrelevant 

whether any member of the public has actually seen, heard or otherwise enjoyed the work. The 

operative part of the definition makes it clear that it is intended to cover any act which makes the 

work ‘available’ for being seen or heard or otherwise enjoyed by the public. Emphasis is to be 

placed on the word 'available' and the word 'public'. 

The Copyright Act grants the same right to performers as well. ‘Performers’ are defined to 

include singers and musicians.22 One of the exclusive rights granted to ‘performers’ under 

Section 38A(1)(a)(iii) of the Copyright Act23, is the exclusive right to “broadcast” or 

“communicate” the performance to the “public”. 

On a side-note, one may also refer to the term ‘broadcast’ defined in Section 2 (dd) of the 

Copyright Act,24 which is a subset of the term “communication to the public" and is limited to 

certain specific means being used to undertake communication to the public. 

Unfortunately, there does not appear to be any definitive judgment in India on the meaning and 

scope of the term “communication to the public” and in particular, what constitutes making the 

work ‘available’ and who constitutes ‘public’. 

B. Position of the law in the European Union (“EU”) 

1. Infosoc Doctrine 

The corresponding provision under the EU law is contained in Directive 2001/29, which is also 

popularly ca lled  as the  “Infosoc  Direc tive”. Un der Artic le  3 (1 ) of th is Infosoc  Direc tive , au tho rs  

are provided with the exclusive right to authorise or prohibit any "communication to the public" 

of their works. Under Article 3(2) of this Infosoc Directive, performers, phonogram producers, 

film producers and broadcasting organisations are also given the exclusive right to authorise or 

prohibit "the making available to the public" of fixations of their respective performances, 

phonograms, films and broadcasts. 

 
 

22 Id. § 2(qq). 

23 Id. § 38A(1)(a )(iii). 

24 Id. § 2(dd). [“Broa dca st” mea ns communica tion to the public- 

(i) by a ny mea ns of wire less diffusion, whether in a ny one or more of the forms of signs, sounds or visua l 
images; or 

(ii) by wire, 

a nd includes a  re-broa dca st;] 
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2. Locus classicus: The SGAE case and the “new public ”. 

The  scope  an d mean in g of  the  ph rase  "co mmun ica tion  to  the  pub lic" in  Artic le  3 (1 ) of sa id  Infoso c 

Direc tive h as been d iscu ssed in  a se ries of ju d gements by the  European  Co urt of Justice (“ECJ”).  

The  locu s c la ssicus is  the  jud gemen t issued  by  th e ECJ in  the  S GAE case  in  20 06.2 5  S GAE was th e 

body responsible for the management of intellectual property rights in Spain (similar to the 

Copyright societies contemplated under the Copyright Act) and it took the view that use of 

te lev ision  se ts and the  p lay in g of  amb ient mu sic  with in  a  ho te l amoun ted  to  "co mmun ica tio n to  th e 

public" of the works managed by this entity. As such, SGAE took the view that this required a 

license and therefore, brought an action for compensation.26 The case was referred to the ECJ by 

the Spanish Court for a preliminary ruling on certain questions of law.27 

Af te r no tin g tha t the  Info soc  Direc tiv e d id no t def ine  the  ph rase  "co mmun ica tion  to  the  pub lic", th e 

ECJ believed that this phrase must be interpreted broadly.28 The Court also held that the term 

'public' refers to "an indeterminate number of potential" persons,29 taking into account that the 

purpose of the Infosoc Directive was to establish a high level of protection to the subject matter 

to allow authors to obtain an appropriate reward for the use of the subject matter. The Court 

concluded that in  the  circumstances  of the case a  “fa irly  large  number o f persons” would be  involved 

in hearing/benefiting from the ambient music.30 The Court made specific reference to the fact 

that hotel customers quickly succeed each other and the fact that apart from the hotel guests, 

even customers who were present in the common areas of the hotel (who were not guests in the 

hotel rooms) were able to make use of the television sets installed in such common areas.31 

According to the ECJ, the clientele of a hotel formed what is called a "new public".32 This is a 

phrase  ad op ted  by  the  ECJ fro m th e n on-b ind in g "Gu ide  to  th e Berne  Conven tion " prepared  by  the  

World Intellectual Property Organisation.33 This is a reference to such persons who were not 

direct users authorised by the author/copyright holder, but was not intended or not known to 

the author/copyright holder to be enjoying the work. In these circumstances, the ECJ also held 

that the private nature of hotel rooms does not necessarily preclude from a finding that 

 

25 Judgment of the European Court of Justice (Third Chamber), Case C-306/05, Sociedad General de Autores y 
Editores de Espa ña  (SGAE) v. Ra fa el Hoteles SA, decided on Dec 7, 2006, ECLI:EU:C:2006:764. 

26 Id. ¶¶ 20-22. 

27 Id. ¶ 23. 

28 Id. ¶ 36. 

29 Id. ¶ 37. 
30 Id. ¶ 38. 

31 Id. ¶¶ 38-39. 

32 Id. ¶¶ 41-42. 

33 See id . 
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tran smission  of mu sica l wo rk  o r any  o ther wo rk  wou ld  amou n t to  "co mmun ica tio n to  the  pub lic". 3 4 

Interestingly, this is directly covered by the explanation to Section 2 (ff) in the Indian Copyright 

Act, which was substituted in 2012. 

Subsequently, the same issue arose in the OSA case35 but in the context of a spa operator. The 

ECJ referred back to the SGAE case and concluded that the spa operator was effectively making 

available the work to a new public.36 

3. The progression and refineme nt of the principle s in SGAE: The Svenson case. 

The principles set out in the SGAE case have undergone further refinement through subsequent 

judgements of the ECJ and this is particularly the case for the concept of ‘new public’. For 

in stance, in the S ven sso n jud gemen t,3 7 th e issue  befo re th e ECJ was concern in g the op era tion of a  

website that provided its clients with a list of clickable internet links to articles published by 

oth er web sites, where  the  o rigina l lin ks were  any way f ree ly accessib le. 3 8 Even  af te r conc lud in g 

that this constituted an act of ‘communication’ and that the target audience was potentially an 

“indeterminate number” / “a fairly large number of persons”,39 the ECJ did not find in favour of 

the plaintiff because the target audience did not constitute 'new public'.40 Primarily, the ECJ 

noted tha t the con ten t was o rigina lly  ava ilab le on  the inte rne t on  ce rta in  sites th a t were accessib le  

freely to all internet users without any restrictive measures and thus, all internet users were 

considered to  be  the ‘pub lic’ tak en in to  accoun t by th e co pyrigh t ho ld ers when  they  au tho rise th e 

initial publication.41 Therefore, through the links on the other website, the very same Internet 

users were given a second mode of access to the very same content. This led the ECJ to 

conclude that the target audience of the alleged infringer did not constitute 'new public' and 

accordingly , authorisa tion of the Copyrigh t holders was held not to be required in that case.42 

4. Stichting Brein and the four comple me ntary criteria for determining “communic at ion to the public” 

Another judgement of importance is the case of Stichting Brein v. Jack Frederik Wullems (“Stichting 
 
 
 

34 Id. ¶¶ 51-54. 

35 Judgment of the European Court of Justice (Fourth Chamber), Case C-351/12, OSA – Ochranný svaz autorský 
pro práva k dílům hudebním o.s. v. Léčebné lázně Mariánské Lázně a.s., decided on Feb. 27,2014, 
ECLI:EU:C:2014:110. 

36 Id. ¶¶ 24-32. 

37 Judgment of the European Court of Justice (Fourth Chamber), Case C-466/12, Nils Svensson, Sten Sjögren, 
Ma dela ine Sa hlma n, Pia  Ga dd v. Retriever Sverige AB, decided on Feb 13, 2014, ECLI:EU:C:2014:76 . 

38 Id. ¶ 8. 

39 Id . ¶¶ 19-23. 

40 Id. ¶¶ 24-32. 
41 Id. ¶¶ 26-27. 

42 Id. ¶ 28. 
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Bre in case”).4 3 Th is case concerned a se lle r of mu ltimed ia  p layers tha t inc lud ed add -ons a llo win g 

users to stream content from websites containing illegally uploaded Copyright protected works, 

i.e. websites hosting/streaming Copyright protected content without the consent of the 

copyright holders.44 The ECJ, in this case, held that to determine whether this amounted to 

"communica tion to the public", one must account for “several co mplemen tary criteria, wh ich are not 

autonomous and are interdependent".45 These complementary criteria are listed below: 

a. The ro le  p layed by the  a lleged infrin ger, tha t is , whe ther h e is an ac tive in terv ener  

in making the content available to the users46; 

b. Whether the case involves an indeterminate number of potential persons/ fairly 

large number of people47; 

c. Whether the protected work is communicated to public using technical means 

different from those previously used, or, failing that, to a 'new public' (a  public 

that was not already taken into account by the copyright holders when they are 

authorised the initial communication of their work)48; 

d. Whether the communicatio n in question is of a profit-mak in g nature49. 

The ECJ in the Stichting Brein case, after applying these factors, found in favour of the 

plaintiff/copyright holder on the first two factors. The court also found in favour of the 

plaintiff/copyright holder on the last factor. On the issue whether the target audience 

constituted 'new public', the entire focus of the judgement was on the fact that the websites that 

the  p layer link ed to con ta in ed illegally ho sted Copy righ ted con ten t. Thu s, when access is  given to  

work illegally placed, by default, the target audience was considered 'new public'.50 

5. The final refinement: The GS Media Case. 

There is one further refinement of this concept worth mentioning, arising from the judgment of 
 
 

 

43 Judgment of the European Court of Justice (Second Chamber), Case C-527/15, Stichting Brein v. Jack Frederik 
Wullems, decided on Apr. 26, 2017, ECLI:EU:C:2017:300. 

44 Id. ¶¶ 14-18. 

45 Id. ¶ 30. 

46 Id. ¶ 31. [citing Judgment of the European Court of Justice (Grand Chamber), Case C-117/15, Reha Training 
Gese llscha ft  fü r Spo rt -und  Unfa llreha bilita t ion  mb H  v . Gese llscha ft  für musika lische  Auffüh run gs -und  m echa nische  
Ve rv ie lfä lt igungsrech te  e V ( GEM A), dec ided  on  Ma y  31, 2016 , ECLI :EU:C:2016:379 , ¶  34  & ¶  36  & Jud gment  of  
the Eu rop ea n Cou rt of  Just ice  (Second  Cha mber), GS  Med ia  BV v . Sa noma  Med ia  Neth e rla nds BV & Ors., d ec ided  
on Sept. 8, 2016, ECLI:EU:C:2016:644, ¶ 35. 

47 Id. ¶ 32. 

48 Id. ¶ 32. 

49 Id. ¶ 34. 

50 Id. ¶¶ 47-52. 
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the ECJ in the GS Media case,51 which was also a case concerning the issue of whether 

hyperlinking to other websites amounted to “communication to the public”. The facts in that 

case also involved hyperlinking to content on websites that were freely available to an Internet 

user, however, such websites were hosting the content without the consent of the copyright 

holder.52 Emphasising on the consent of the copyright holder, the ECJ held that one must 

account for whether the defendant who hyperlinks to such websites knew or ought to have 

known that the websites contained such infringing content.53 A rebuttable presumption is made 

to this effect when it comes to defendants who hyperlink for profit.54 This would also be the case 

where the hyperlinking is intended to circumvent certain restrictions that restricted access to the 

original content, for instance, only to subscribers.55 

A more recent judgement on the interpretation of this phrase is the case concerning the 

notorious website Pira te Bay  – Stich ting  Bre in v. Ziggo BV (“Ziggo case”).5 6 The princ iples  se t ou t in 

the judgement mirror those set out in the earlier Stichting Brein case noted above. Apart from 

noting that the website in question gave access to the Copyright protected works to an 

indeterminate number of people and a fairly large number of people,57 the ECJ in the Ziggo case 

also held that the target audience was a ‘new public’ since it gave access to illegally 

uploaded/shared copies of the Copyright protected works and the defendant knew/ought to 

have known this to be the case.58 

II. IS A PRIMA FACIE CASE FOR INFRINGEMENT MADE OUT? 

A. “Communication to public” 

This brings us back to the fundamental inquiry of this article – would the playing of copyright 

music/sound recordings at specific events through loudspeakers/music systems amount to 

“communication to the public”? Given the lack of authoritative pronouncements in India on the 

interpretation of this phrase, it seems prudent to consider the jurisprudence outlaid above, from 

th e  EU.  Und oub tedly,  th e  mu sic/so n g  is  made  ‘ava ilable’  to  the  aud ien ce  throu gh   mu sic 

systems/speakers and the audience can hear and enjoy the same. 

The issue then turns to whether the audience at such events constitutes ‘public’. To determine 

 

51 G.S. Media  BV, supra note 47. 

52 Id. ¶ 25. 

53 Id. ¶¶ 43-53. 

54 Id. ¶ 51. 
55 Id. ¶ 50. 

56 Judgment of the Europea n Court of Justice, Ca se C-610/15, Stichting Brein v. Ziggo BV a nd XS4All Internet BV, 
decided on 14 June, 2017, ECLI:EU:C:2017:456. 

57 Id. ¶¶ 27-42. 
58 Id. ¶¶ 44-45. 
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this, the ECJ jurisprudence noted above suggests at least a four-factor test59: 

a. The ro le  p layed by the  a lleged infrin ger, tha t is , whe ther h e is an ac tive in terv ener  

in making the content available to the users; 

b. Whether the case involves an indeterminate number of potential persons/ fairly 

large number of people; 

c. Whether the protected work is communicated to public using technical means 

different from those previously used, or, failing that, to a 'new public' (a public 

that was not already taken into account by the copyright holders when they are 

authorised the initial communication of their work); 

d. Whether the communica tion in question is of a profit-makin g nature. 

The first and fourth factors are clearly in favour of the Plaintiffs/Copyright holders. There is an 

active intervention by the hotels/bars/event managers in having the music/sound recording 

communicated to the audience/users and in most cases, presumably, it is a profit-making 

exercise since hotels/pubs/event managers typically charge for such events.60 

As regard s th e second  fac to r, sin ce th ere is  no p er se  brigh t-lin e ru le , the re  is scop e fo r deb a te . In  

SGAE case, for instance, it is evident that the ECJ focussed on the fact that hotels tend to have 

a fluctuating crowd in the lobby and rooms, and the audience tends to quickly succeed each 

other because of the regular inflow/outflow of people. The “cumulative effect” of all this was 

considered by the ECJ. The ECJ applied this “cumulative effect” factor in circumstances where 

at a  given  po in t in time th e inf rin gin g co mmun ica tion  was made  av a ilab le  to few ind ividua ls and  

yet, because of the commercial setting, as well as the continuous and repetitive nature of the 

alleged  co mmun ication, ‘cu m u la tive ly ’, the  inf rin gin g co mmun ication  was mad e  av ailab le  to  a  

large and disparate audience. This is not necessarily true in the facts at hand. 

Certainly, there would be a large number of people – at each venue, one could consider perhaps 

100s (or more). There is also a high likelihood of the audience quickly succeeding each other. 

However, the “cumulative effect” the ECJ was considering in the SGAE case is perhaps 

significantly more muted here because the situation involves a time-specific (e.g. an event 

confined to 3-4 hours on New Year’s Eve) and date-specific event (e.g. an event confined to 

New Year’s eve). These are not activities that take place throughout the day and/or throughout 

the year, unlike say, the background music played in hotels, pubs, gyms etc. This implies a 

59 See supra Pa rt I.B.3. 
60 There may a still be a question as to whether the charges are in relation to the food/beverage only. Whether or 
not this is accurate, prima facie, much like in the SGAE case, hotels/pubs/event managers would indirectly profit 
because the type/popularity of the music player would cater to repeat clientele and certain assist in 
hotels/pubs/event managers maintaining a certain reputation that benefits their business. 
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restriction, albeit an indeterminate one, in the number of persons in the audience. Patrons may 

be flowing in and out, but this is restricted to a few hours only. Further, though there may also 

be several new patrons at each year’s events, it may be accurate to suggest that each 

hotel/venue/pub would have a set of ‘repetitive clientele’ as well. In other words, it is unclear 

whether the first threshold of “an indeterminate number of potential persons” / “fairly large 

number of people” could or would be fulfilled. 

Th is, n everthe less, leaves th e th ird fac tor, i.e . wh e ther th e au d ience a t such ev en ts wou ld  be ‘n ew  

public’. Presumably, the hotel/venue/pub/event manager has purchased and/or has access to a 

legitimate copy of the music/sound recordings in question and if that is so, it is not a case of the 

audience being given ‘access’ to illega l copies as was the situation in the Ziggo case noted above. 

Going by logic, the right holder intends that the ability for each user to enjoy the work is 

restricted to only those who purchase a legitimate copy thereof (or gain access to such legitimate 

copy via subscription to an authorised music platform). Although some leeway can be made for 

friends and family, for the purchase of a single copy (or single subscription), the intended target 

of communication is the purchaser himself/herself and not other potential purchasers. From this 

limited perspective, by purchasing one copy (or single subscription) but making 100s (or more) 

enjoy the same, the hotel/pub is enabling others not intended by the copyright holder to enjoy 

the work from that one copy (or single subscription). 

The factual situation also involves the hotel enabling access/availability using technical means 

diffe ren t f ro m tho se p rev iou sly u sed . Th is is becau se, fo r ind iv id ua l u se rs, typ ica lly, th e copy righ t  

holders intend to make the work available through selling copies of the work and/or through 

subscription to streaming platforms. By airing the work through loudspeakers/music systems, 

th is restric tion of  ava ilab ility by  the  pu rchase  of cop ies o r b y subscrip tio n to  steamin g se rv ices is  

being broken. 

One the other hand, it is possible that each person or some persons or a substantial number of  

persons in the audience has/have already purchased a legitimate copy for his/her personal use 

and /or hav e sub scribed  to a legitimate  mu sic streamin g p latfo rm. Thu s, by  a irin g the same sound  

recording through music systems, the hotel/pub is merely making available another mode to 

enjoy the work albeit in a group or social setting. However, it is impractical, if not impossible, to 

assess this factual point, both for the hotels/pubs as well as for the Court. 

In sum, this third factor (‘new public’) is a highly vexed issue and in this author’s opinion, there 

is no easy or right answer. This author believes that a Court could swing either way depending 

on the facts and contentions before it. 
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When these “interdependent” factors are now stitched together for a final analysis, the answer is 

not exac tly  c lea r. Wh ile  two  fac to rs supp ort th e  Pla in tiffs’/Cop yrigh t ho lders’ case, th e  situ ation  

with the remaining two factors is not 100% clear. The line of jurisprudence in the ECJ is also 

ambivalent on the level of interdependency between these factors and in this author’s opinion, 

this is a subjective element in the analysis. In such a situation, this author would consider the 

question debatable and open to interpretation. Further, in this author’s view, though the ECJ 

jurisprudence does not indicate this to be the case, a Court in India applying such factors is also 

like ly  to th e consid er the  quan tu m (of aud ience) invo lved  to a lso be re levan t in de termin in g ‘new  

public’. Given the restricted nature of the events, in this author’s opinion, it is feasible 

furthermore, to conclude that they are not ‘new public’. Ultimately, the point is that a Plaintiff in 

such cases cannot have a prima facie case on their mere say-so; it would probably require some 

convincing and most certainly, a clear elucidation by the Court. Unfortunately, this is lacking in 

the Madras High Court and Bombay High Court orders discussed above. 

Although this author does not preclude the possibility of the plaintiff establishing a prima facie 

case, the point being made here is that one has to be made out (and cannot be presumed 

automatically), especially because the standards to be applied in India are unclear. 

1. The legal standing to sue 

An important element of the prima facie analysis that every Court has to consider is whether the 

Plaintiff truly has the legal standing or the right to sue. By this, the author is not just referring to 

the issue of whether a collecting society, other than a registered one under the Copyright Act, 

can sue – an issue that was raised in the Bombay orders noted above. A discussion on that point 

is beyond the purview of this article and thus, the author does not wish to comment on the 

same. There is, however, another issue to be debated. 

The other issue  stems f ro m Sec tion 54  of the Copy righ t Ac t 6 1, wh ich on ly a llo ws th e o wner o r an  

exclusive licensee (ignoring the case of anonymous works for a moment) to seek civil remedies 

for copyright infringement. When a given music/sound recording is being utilised, one is 

poten tia lly  dea lin g with  mu ltip le  righ ts qua  d iffe ren t sub jec t matte rs embedded  with in  tha t same  

music/sound recording: 

a. The lyric, which amounts to literary work; 

b. The musical composition composed by the composer/music director, which 

amounts to musical work; 

c. The performance of the various musicians and singers who play the musical work 
 

61 Copyright Act, supra note 17, § 54. 
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and/or sing the lyric; and 

d. The final song as recorded on a medium, which amounts to a sound recording; 

e. If applicable, the video/cinematographic film in which the aforesaid final 

song/sound recording gets utilised; 

Technically, each of the above subject matters is different from another and enjoys separate sets 

of rights. If the song was created for a film, in practice, however, it is assumed under Section 17 

of the Copyright Act that copyright over all the above works stands assigned to the film 

producer. The author uses the word ‘assumed’ because this author believes this legal 

understanding to be incorrect, though it is the prevailing view, as has been pointed out by this 

author e lsewh ere. 6 2 The  f ilm p rodu cer cou ld  furth er assign  the  righ t q ua th e sound  reco rd in g to a 

music label. Even if the song was created for a standalone album, in practice, the 

authors/perfo rmers involved usually execute assignmen t agreemen ts in favour of music labels. 

Typically, therefore, even assuming there is an act of infringement, it is the film producer and/or 

music label as the case may be, who will have the right to sue for any infringement in any of the 

above works. 

Granted, the amendment to the Copyright Act in 2012 added another layer of complexity. 

Among others, the Amendment stipulated through various changes to the Copyright Act that 

notwithstanding any assignment to a film producer and/or music label, the authors/performers 

retain a right to seek royalties for use of their work even after assignment. Section 18 of the 

Copyright Act was amended by this 2012 Amendment63 to the effect that authors of literary 

(ly ric ists) and  mu sica l wo rk  (co mpo sers) sha ll h ave  the  righ t to  rece iv e  ro ya ltie s on  an  equa l b asis 

with the film producer/music label (as the case may be), for utilisation of their literary/musical 

work in any form other than communicating the same to the public in a cinema hall. Any 

agreement to the contrary is declared void. 

It is obvious from the text of this amendment that the right of the author of the literary/musical 

work author is qua the film producers/music label. It is an in personam right against film 

produ cers/mu sic  labe ls  who  have  ob ta ined th e ir co pyrigh t b y assign men t agreemen ts; it is  no t an  

in rem right. Moreover, contrast is to be made with the language used in Section 14 of the 

 

62 Ada rsh Ra manujan, Copyright of Music Composers, Lyricists and Performers: Another Missed Opportunity by Mad HC in the 
Il lay a raja     Cases    –    Part    I,    SPIC YI P    https://spicyip .co m/2020/03/copyright-of -music -c ompo se rs-lyric ist s-a nd- 
perfo rme rs-a nothe r-m issed-oppo rtun ity -by -ma d-hc -in -the -illa ya ra ja -ca se s.htm l (la st  v isited  Ap r. 09 , 2020 );  Ada rsh  
Ramanujan, Copyright of Music Composers, Lyricists and Performers: Another Missed Opportunity by Mad HC in the Illayaraja, 
SPIC YIP   Cases   –   Part   II,   https://sp icyip .co m/2020/03/copyright-of -music -co mpo se rs-lyric ist s-a nd-pe rfo rme rs- 
a nother-missed-oppo rtun ity -by -ma d-hc -in -the -illa ya ra ja -ca ses-pa rt -ii .htm l (la st visited Apr. 09, 2020). 

63 Copyright (Amendment) Act, 2012, No. 27, Acts of Pa rlia ment, 2012 (India ). 
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Copyright Act64, which sets out the meaning of “copyright”. Section 14 deals with “exclusive” 

rights and infringement under Section 5465 deals with the violation of such “exclusive” rights 

without the consent of the copyright holder. By the very nature of “exclusive” rights, it is a right 

granted against the entire world, in rem. The proviso to Section 18 added in 2012 does not deal 

with  “exc lu sive”  righ ts, bu t on ly  a  “righ t”  to  c la im co mpen sa tion  f ro m certa in  sp ec if ied  p erson s 

on a  50 :50  basis. It is  a  righ t simp lic ite r  (as oppo sed  to an “exc lu sive” righ t) and  th is  righ t h as been 

contextually connected to be a claim against specified individuals, viz. assignees (as opposed to 

the whole world). A contextual interpretation, thus, suggests that the proviso to Section 18 does 

not confer an independent right to authors of literary and musical works to sue a third party for 

alleged utilisation of their works outside of a cinema hall. 

This leads to the conclusion that (if and) once the copyright over the various works stand 

assigned  to f ilm p rodu cers and /or music labe ls, as the  case  may  be , d esp ite  the  2012  amend men t,  

the authors cannot sue a third party for playing the song/sound recording embodying their work 

before a huge crowd at a specific event. Even assuming such an act amounts to infringement, it 

is the film producers and/or music labels to which the right has been assigned, which will have 

the  righ t to su e and  in the even t, any  ro ya ltie s a re recovered  fro m such  a lleged infrin ger su ch f ilm  

producers or music labels would have a statutory obligation to share the same on an equal basis 

with the authors of the literary and musical works. 

A similar conclusion would equally apply to the case of performers rights because Section 39A 

sta tes tha t Sec tion 18, in ter a lia, with n ecessary ad ap ta tion s an d mod if ica tio ns, will app ly even to  

performers rights. 

In other words, for lyricists, music composers and performers (and consequently, collecting 

societies/entities claiming to be administering their rights) to have the standing to sue, there 

must be an averment in the Plaint, substantiated with documents demonstrating that they 

retained the copyright in their works and that it is not assigned to film producers or music labels. 

Without such averment and/or substantiation, such lyricists, music composers and performers 

(and  co nseq uen tly , co llec tin g soc ie ties/en tities c la imin g to  ac t in  rep resen ta tiv e capac itie s) wou ld  

lack the standing or the legal right to sue for the alleged infringement. 

Accordingly, it is questionable for the Indian Performing Rights Society, for instance, to seek 

infringement against such acts unless they have pleaded and/or can substantiate that the 

authors/performers involved have ownership of the Copyright in their works. Given that this is 

 
 

64 Copyright Act, supra note 17, § 14. 

65 Id. § 54. 
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likely to be a matter within the special knowledge of the authors/performers concerned and the 

collecting society in question, the burden would be on them to establish that no such assignment 

to the music label has taken place.66 

Seen in this light, the suit initiated by the Indian performing rights Society before the Madras 

High Court appears unsustainable, since there is no recording of any such finding in the order of 

the Hon’ble Court. 

As fa r as the  su its in itia ted by Phonog raph ic Performance  Ltd. are  con cerned , th e above  ana ly sis  

suggests that they would have standing to sue in such circumstances (ignoring for a moment the 

issue of whether only registered copyright societies can), but even there it would be incumbent 

on the Plaintiff to place on record appropriate assignment agreements qua each work for each 

sound recording and that too, with the proper scope. 

To be fair, perhaps there was clear material to this effect in the pleadings/documents and/or 

perhaps this was not an issue contended by the defendants. Moreover, as noted earlier, this 

author believes the current interpretation practised in the industry on automatic assignment qua 

wo rk s invo lv ed in c inemato graph f ilms is inco rrec t 6 7 and  if tha t is so, th e co nc lusions on who  has 

the standing to sue, and for what ‘work’, would be entirely different. 

B. Is the conclusion different in the case of live performances/live bands recreating 

the Copyrighted Works? 

The aforesaid conclusions are unlikely to change if, instead, the alleged infringer is using a live 

band/performer(s) to recreate the musical work in question. Under the Copyright Act, for 

literary work such as lyrics or musical works (composition),68 the author has the exclusive right 

"perform the work in public". Therefore, if a live band recreates the musical work of the 

composer and/or uses the lyrics of the music in question, that will amount to “performing” the 

musical work and/or literary work. The remaining question is whether such performance is in 

"public". If the same standard of the term “public” as is used in “communicate to the public" is 

applied here, we once again face a difficult question for the same reasons enunciated earlier. 

The above, however, was in the context of literary and musical works. About sound recordings, 

there is no separate exclusive right to “perform the work in public”. Instead, the question will be 

whether such a live performance would amount to “communication to the public”. The 

definition of this term is broad enough to include any mode, the key ingredient be ing the 

audience can “see or hear or otherwise enjoy” the work. Thus, performing the song could arguably be 

66 The India n Evidence Act, 1 of 1872, § 106. 

67 See supra note 63. 

68 Copyright Act, supra note 17, § 14. 



16 
 

considered as making ‘available the work’. Nevertheless, once again, it comes down to the 

difficult question of whether the audience fulfils the requirement of ‘public’. 

C. Is the conclusion different in the case of Broadcasts? 

Under Section 37(1)(b) of the Copyright Act of India, one of the rights constituting "broadcast 

reproduction right" is the exclusive right to "cause the broadcast to be heard or seen by the public on payment 

of any  ch arg es". Wh ile  the  lan gu age  is no t iden tica l to  the  ph rase  "co mmun ica tio n to  the  pub lic", it 

conveys the same meaning, albeit with the added condition that it must be on payment of  

charges. Th is added  con d ition is missin g in  the  def in ition  of "co mmun ica tio n to  the  pub lic". Th is 

textual difference suggests that in the case of copyright-protected works and/or Performers’ 

rights, the law focuses on exclusivity, i.e. preventing others, whereas, in the case of Broadcasts, 

the law focuses on revenue or compensation. 

This distinction is also seen in the EU law and can be illustrated by reference to the judgement 

of the ECJ in the SCF case,69 which arose under Article 8(2) of the Directive 92/10070 (later 

replaced by Directive 2006/11571). The only reason for this case to be relevant in the present 

analysis72 is the fact that the term ‘remuneration’ is mentioned in Article 8(2) of Directive 

92/100, much like the term ‘compensation ’ is mentioned in Indian law concerning ‘broadcasts’. 

In the SCF case, the ECJ made special mention of the term ‘remuneration’ in this Article 8(2) of 

Directive 92/100 and contrasted this provision from Article 3 (1) of Infosoc Directive – the 

former was held to be a right that is compensatory in favour of performers and producers of  

phonograms, whereas the latter was held to be a right that is preventive in favour of authors.73 

Although the reasoning and the judgment of the ECJ in said SCF case appears to involve a 

relatively more conservative analysis of the term “communication to the public” in Article 8(2) 

of Directive 92/100 given the above distinction, it seems that later cases have diluted the 

distinction. Reference in this respect may be had to the ECJ’s judgment in the Reha Training 

69 Judgment of the European Court of Justice Case C-135/10, Società Consortile Fonografici (SCF) v. Marco Del 
Corso, decided on Mar. 15, 2012, ECLI:EU:C:2012:140. 

70 Council Directive 92/100/EEC of 19 November 1992 on Rental right and lending right and on certain rights 
rela ted to copyright in the field of intellectua l property, a rt. 8(2), 1992 O.J. SPEC. ED. (L 346) 61, 64. 

71 Directive 2006/115/EC of the European Parliament and of the Council of 12 December 2006 on Rental right 
a nd lending right a nd on certa in rights rela ted to copyright in the field of intellectua l property, 2006 O.J. (L 376) 8. 

72 EU Copyright law is split across multiple Directives. The purpose here is not to analyse the same for a  
consolidated understanding. The limited point of relevance here is that the Directive 92/100 primarily dealt with 
rental and lending rights of authors, performers, phonograms/sound recordings and cinematograph films. It also 
dealt, in a limited way with the broadcasting and communication to the public, of performances and 
phonograms/sound recordings (Article 8 thereof). The rights concerning communication to the public of works by 
authors gets covered in Article 3(1) of the Infosoc Directive and Article 3(2) of said Infosoc Directive also dealt 
with making available to the public, performances, phonograms/sound recordings and cinematograph films. This 
Infosoc Directive also provided an exhaustive list of exceptions and limitations to such rights. 

73 SCF, supra note 70, ¶ 75. 
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case74, where it was held that the same tests must apply in determining whether an act was 

“communication to the public”, whether under Article 3(1) of the Infosoc Directive or Article 

8(2) of Directive 92/100 (or the corresponding provision in Directive 2006/115).75 

Therefore, the conclusions in the previous section of this article for copyright-protected works 

as far as the concept of “communication to the public” is concerned, are unlikely to change even 

in the context of ‘broadcast reproduction right’. 

III. CONCLUSION 

In conclusion, the Bombay and Madras High Court orders which formed the starting point of 

this article lack sufficient reasoning to justify the interim injunctions granted therein. On the 

larger issue of wha t is  covered by the term “co mmunication to the public” , there is  amb igu ity on wha t 

is  mean t by the term ‘pub lic ’ in the  Copy righ t Ac t. Hon estly , it wou ld  be an exercise to in va in  to  

attempt defining the term ‘public’ through legislation. Instead, going by the jurisprudence/ 

interpretation of the similar law in the EU, there are multiple factors for a Court to evaluate. The 

application of these factors to the facts involved in the Bombay and Madras High Court cases do 

not present an easy answer. While a Plaintiff is not necessarily precluded from making out a 

prima  fac ie case  of  copy righ t inf rin gement, the  fac tua l situ a tion  p resen ts co mp lex itie s tha t co u ld  

stump anyone. Therefore, for the Court to have directed such injunctions without having 

analysed the law clearly may not be the correct approach. 

There is also the question of legal standing to sue and for the Court to have directed such 

in jun c tions withou t hav in g an a lysed th e assign men t re la ted  issues ca refu lly in  its  orders may  a lso  

not be the correct approach. Although this author has made reference to one’s doubts on the 

correctness  of the  p rev a ilin g v iew on  copy righ t o wn ersh ip  in th e con tex t of f ilms, Pla in tiffs  need 

to be careful in understanding their position as far as copyright law is concerned and a proper 

assessment of the agreements in place may need to be undertaken before any litigation is 

pursued. The additional right created in favour of authors under the 2012 amendment does not 

grant authors the right to sue third parties if their rights stand assigned to film producers and/or 

music labels. 

To be fair, as stated in this article, perhaps the defendants did not raise such issues. Even in that 

event, it is to be recollected that such orders tend to be considered precedents for all practical 

purposes and more nuanced/reasoned approach from judicially trained minds is the need of the 

hour to evolve copyright jurisprudence in this country. 

 
 

74 Reha  Tra ining, supra note 47, ¶ 34. 

75 Id. ¶¶ 29-34. 


